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Introduotion

Is an organization dedicaten to child we.fare, and specifically to premoting
peliciae and mrectices that will help ensure the expacitious placemant or
children who need “amilies inta sare and healtny permanent Homes, wWnerever
thore homes are lecates, the Naticnal Center for Adopbtion Law and Folioy
waloomes the oppartunity tc offer comments on the Jepartment o Stale'y
proposed reculations Lo lgplesent the 1333 Hague Conventleon on Frobeostion of
Children snd Cooperation in Respect of Intercountry Adoprion and the

ol L]

Thrercountry Adepliog Bet of 2000 (VI

o0

NOALY peliwves that the proposed regulations zeileet the sincerity of the
State Deparlment's efforts To respord To the numerous snd sometimes
confiioline econcerns that have beern cxpressed by verious segments of the
soplisn community throughout the rele-paking profess. The rules, e aur
visw, g9 for toward achisving tne gozl of ensuriag Thar the pest interests a:

chlldran are served throug
SpecTs agency concerds ahour financial resnurces and govearnmental
gversight. Thers are, however, some pravisinns that we believe should ba
asseszed, and we respeoriully affer the fellowing comments [or Lhe
partment' s consgideration a5 it finslizes Lhe regulalions.

Akheence of Reguirements Relating to Birth Parents

Weile the overridling
against, ‘and vy prote
=

pelicy behiind thesé regelations is & prevent ahuzes
% ;

cnildren, birth perent
T

£ the zight of all members of The acoption Triad --
cepective adoptive pavents —— few provisiaons
af, znd reguiremerts in relation to, bkizch
provision wag elimd toe Staks
a—Burnell crest reoulsz-ions. The grevious

specifically address
merents: Sigrificantly, ons
Department's revision of tThsz
Azafl TFagulred the zgesicy or persen te provide proel To the U5, stabtecourt
with Aurisdicsicr over the asdoprtien that the birTh mothe
sxeoited after the ¢aildls Sirth. Thes revicag

This provisics.

Tha rights of birth pareats and

in tlg adoption process, pervticularly in relaticn to standards Loz Infoxmed
consent, should be clesrly delinsared. OTherwiss, agdaptiyve parents,
auencies, ard ths govermment (te The extent permitksd by goinciples of

sovereign immurizy), will be vulnerable to an increased risk of litigatieon



Lased oo such clsims == adoption frauwd and dersss. In Zight of tha zscent
eventes in the Hasshell Tslands Invelving pumsrous cleips of freudland
¥= wWho 4id pet understand the consegusnoes ¢f theis
2 18]

deseprion By hirth mothe
adoption consencs, the Decartment, and the adont-on communizy 28 3 nole,
hsve an interest in preserving the rights of bivtk oarents by praotecting

them, to the fullest sHient ‘possible, against Iraud and coeRrcion.

While the sceooosed zegulatlons mey be inlezndsd to deters such unlawfuld

behavinr, a lack 6f specliic guicanse on These ilssue, which may resgclit from 4
cohlevnr that, attempts by the US to reaulaze codntrles’ _fibesngl
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adoptlion policies and procedures mey be viewsd as intrusive, lsaves cosn Liw
poterntial for wncertainty and abuse. En sed Zacps on tThz specific
rights ©f birth marents would go far in ishing any dovbts zbout what

our government expents ot agencies or personsg, n foreigrn and domestic, in
relation to dealings with Lirth parents in intercountry sgoaprions,

Universal Application of Standards

The [indings prefacing whic propoased regulstlons reflect Congregs” ceaceygndillan
of the impertance of uniformity in establishing szandards Zor intersountciy
adopzion. The definltions ir seczicn 96.2, and language ci other sactioriz of
the proposed regulatlions, however, clesrly limit the application of the
Fﬁgﬂjﬁfﬁﬁﬁﬂ te Convention countries, at #£a5t for the nrasant. Tha pYapcs &
regulatyons set emcellent stantascs that we believe should apply Te adoprions
rrom all countries regardiess of Conventior oountry seatus.  In Che bast
nkeresty of 1l children, we stronaoly encourace the Depariment Lo exercise
1A Ankhoriny’ tooensure the applicability of the vital saleguards end hial
atandards snbopdied ip Lhe propeosed regulations Lo convantlon and non-
CORvEnLIen  sountsies alike,

Standards Applicable to Emigrating Children

Segtions 96,53, 56

While we recognize that not &l! countries may have sst standsrds asz high as
those embodied in tness regulations for their sgencies snd persons, Lt is
important to protect ehildren emigreting to to The fellest
extent possinle. The propesed regulstions, bowsvers, reflect many
discrepancies batween standards fer chiiidren immigretlne 25 oppossd To Those
applicanls to emigreting children.

recards fer
zoplizatrle to immicrating
consigrent with 246,439

Specilicelly, we believe thet standaxds
sulgrating chiléren shounld pez be low
adopzees, ang thits cecommend thet &o.
rflgrzing to ammigrating ohildren, Thsat ive parsnots bg
crovided with 3 copy of the zcopTive reEgord prioz oo the
sooption, aleng with corntaet informaticn for the physicisn wis sericcmed the
zozessment .

Cornzistent witlh 86. 472}, we ‘ ] smernided o fnolude a
reguiremsnt fer agencies That Zacilitad sk ian Fildren im tThea Unitsad
States Lo ensare thet homo studies i ive parents Inciude
Lhe aulicitation of infosmzsidn on fdent T,
slipabiiity and stizebilizy to adopt, beckground, family and mecics: Figstary,
gooial eénvironment, ressons for adontion, 2bi ity To undertaks an




intercountry sdoption: and the chavacteristics of the children for whem they
are guslifisd To care.

Tinally, weourge that H86.549 o include 3 reguirement for foreion
adupricn servise providers ta insiuce in the adoption agresment & provision
chiet gnseres the zdoption egency will e rnformed if ths adoptian Ls
disrupted; and zn agrsemernt as fto who wi grrance-and payv for the qhild to
returs o the D3 L% the Secretsry ceifsrm-ones this is in The hest interests of
:h?ifhlld following a cisrupted adoption.

Insurance lssues

Bacltion 96.323(h

}
Muny aedoption service providers are worried about their abhility <o comply
with the reguirement o 96.231hi for lishilizy insurance in & minimum . amoudnt
pf &1,000, 000 per ocourrence. Meny alreagy repart increasing problems with
renswing thelr exieting liapilizy nolicies. W%e join in their fear That This

rule; in cancert with the provisiaons Siscussed below that impose all
llasility riske on primary providers and appear to prohibit any allocation of
such zieghks among the primary sroviders, suparvised providers, and adepbing
perents, w12J TENGRT Tany “191 fied adopticn service providers undble Lo
contloue o provice services,

We tharetore suggest Lhal tlhese :rules be reassessed and thet the Department
take ints sceounl ourrent adepticon Zilablility Insurance market condicions in
termalalting requirenents simed To ensure against a more resllistic lavel of
=igk, We alsd urge that the Depar The coomeratlion and Janput of

adoplivn service orovideors, us and influence with bne
inguranes indosTey ta dcvelap will ‘snanle service providars oo
camply wizth lishill insuranc

Ellpoation of Risk

Section 96,39 Information Digsclosure and Quality Control Practices

Cenyentliol edopTlon T "r1"n of adoptive
perenky from Zraoudole: 1 Tance, wWe believe Lhal
belance must be bulilt is he protective framewory in arder o saleguarcd an
en sdoorion tnabt rails dus to

no: conbrel;

Gentien U8 301d) of thie proposed regulstions previces that an agencyar
EerEOn mey 1ot reguire a o grospeetive cliepr ro 81 a blanzef
weiver of llabilizw izsicr of CES LT

BT

agency Ifrom ass
CLrCURSTEnges

The most troubling sspect of this provision is the lack of aay defipmition of

"rlanket waiver! suidanee oy whether the Z;E?rtme:t worsld consider the uss
of limited waivers besed on o cliients’ lnlormed conssat accsptsh.oe: Te
thareiors propose Lhst Ths . b= modified to permis
ths agsncy or psErscn Lo quirs @ ¢lient to walivs specific Iiabilities in

connacTion with the provision of adoption b il ip: Canvention cases;
proviced that the agency o Person & = weitten eescriptiaon el
the nature of the speciiZliz lisbilities waived sad the multiple risks of

imtercounszy adopllien, and the cliemt; in wziting, acknow o eifdges these rizns
and volunTtarily sssumes them eés 2 condizien of rscaiving the acopt-oon

services. We [urther seggest that —he Degartment provide, n the



rogulations, approved languase to be included on such wveluntsoy, infcrmed
risk waivere sne/or orovide E standsrg form Zer thel porpose.

Saction 96.45 Using supervised providers in the Indted States

Section 96,46 Using supervised providers in other Convention countries

These provisions regulic agenoy primery providers o assums Torft, contrace
g G- vil lionilicy fer their superyised providers' mprovision of contracted
selvices Lo prospective adontive parents, to zssure tTheir suparvised
PthrdgrE‘ compliance with ap;i1hnh., regelatery stancards, dnd o mainbsin a
Lohd, escrowm. accouns, o liability insurance in an amount sufficient To cover
liabitity risks zrising from work perfaormed by their sipervised ozoviderd.

fis noted abowe, many adoption secvice providess believe Lhel regulalions suuh
a5 these will make it difficult or Lmpesslble to obtain required Iilabilizy
iqgurance for services provided In many of the countries in which they
FWr"HhT;y operale, Gz in the United Stazes. The feay Is that the effent of
regilations thet dallecate llability solely tc the primary provicers with ro
assumolbion of righ by the consumer, while at the sfame time reguiring Kigh
levels of lnsurance coverage, will ke to reduce the sumber of providess ahlu
e reel she recuirements and, ultimetely, reduce tThe mumber ol interoountey
agoptiony, In addition, coupling a strict lisbility type of standard for
providerys with high mll;mam DeEr CooUrvencs insurance coverasge requlrenent
Wils likely encourage Zitigation stemming from falled adopllins,

e dioin many merners of the sdoptiocn cobmunlity in proposing alternatlives that
will mare fairly allocate the zlsks ialerent in the intercountry adapricn
prncess and tnat will Impose more reslictic lisbility insurance ooverage

RO remente,

These alternatives imclude: adding provisisns that woula allow exemalion Lrom
the llability ceverzge and risk assemprion Tequiremsnts for providers who can
dempnslrale Lieir own compliance with specified standards fvr due dilligence
in tle selection end oversight of their supervised providers, I the
aupervised providers have pood performance records end if inZermed adeptive
varants siqgr waivers for specific risks assoclated wLLI supervised providers;
vermitting informed, voluntary walverss of specifled lizkilities; reguiring

andatory arbitration of claims against primayy service providers by adoptive
rarents and capping awards available in such cases; snd/sr sllowing for some
4l mearion of r—isk ameng service providers, bethk primary anc supszviged.

Complzant Mechanisms

95,658 Filing of complaints against accredatesd agsncies and approved psrscns
We sndorse the crestieon of 2 complaint preoesss Liat cllows Cor compliaints by
ecxipient=s o Lo 55:"=cﬁ p:a?; icr=, and & comolaint

gdoption ssrvics o
regiscry for direct submizsion o the Degsriment Dy fadszal end.,
obther puklic zgencies, 13w enidhusment agenciz=s and foreicn centzal

L=}

anhoritis We urge, howsver, that the complzint mechsnizm be sxpanded to
atlow-for cemplaints by others, such &s whio may De in
g unigue positioh to detser undesirablis j“'cr::E that zre a2t
okbvicus to the sdoptlive perents i rmitted to zomplalin, In
thig interest of enstring cplimal , we helisve Lhe gomoplaint
progecusze should be cosn Lo al Wwith sppropriate
safeguards set up to screen. Irivelous, uniounded sr melicious complaints,




Conclusion

The Mzlionsl Usnier Zer Bdoolion Lew & Pclicy aot wde: The ﬁe;artmen:'s
gffcrts in Zormuleting proposed rsgulelions f ke inte acoount tha
vaz¥ing intereste of and offexr substantizl protections toc =l menbhers of
adoption triad, TWe urge the Tepartment teo consider ovur suggsstions for
revisiones and addizlons, all 62 which we beliew e the endcerssmant of
largs segment of the adaption commondity. We would e plegsed Lo oflfe:
aesistance and additinmal input to the Depazitment as the regulaticns are
Fitalimed.,
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